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     In the great number of decisions (judgements and orders) of the CJEU on the concept and right of communication (including online making available) to the public, two characteristic features of the Court’s case law have been manifested.  
The first one is the inadequacy of the current regulation of preliminary rulings. Too many cases and too early reach the level of the highest judicial body of the Union (compare it with the federal system of the US). There is no time for a case to duly develop through the healthy hierarchy of national judicial systems. The procedures in front of the CJEU are not sufficiently inclusive (in addition to the parties and the Union’s legislative structure, usually only the administrative branches of a fraction of Member States participate). There are no guarantees for duly informed decisions (a transparent amici-curiae-type system is also missing). The “new public” theory is one of the results of these deficiencies. It has not been based on the interpretation of the Berne Convention and/or of the Information Society Directive, but exclusively on a WIPO guide (see SGAE; ECLI:EU:C:2006:764; in particular para. 41). The judges had not been informed that what they believed, or were made to believe, to represent the Organization’s position was an example in a nearly 40-year old publication merely intended – as its Foreword stressed – to serve as an introduction for developing countries written in a “simple style”. Nobody had drawn the non-specialized judges’ attention to the series of resolutions adopted by competent bodies of the Berne Union which had made it clear that the right of communication to the public applies to any new act of communication covered by the right and not only to any communication to a “new” public (not mentioning a new WIPO guide reflecting the findings of those resolutions – in accordance with the relevant comments in the authoritative copyright treatises).    
The second characteristic manifested in these decisions is the trend that the CJEU makes honest efforts to correct such inadvertent errors (for which, in view of what is outlined above, they may not be necessarily blamed). This is highly desirable since the Court’s decisions immediately become rex iudicata in all the Member States and, thus, only self-correction (or, as a last resort, legislative correction) is possible. Such self-correction (in a more euphemistic way, it may be called “clarification”) took place in TvCatchup (ECLI:EU:C:2013:147) where the Court recognized the application of the right of communication to the public also in the absence of a “new public” – although subject to the condition that different “specific technical means” is used for transmission.  The problem is that this “corrective” theory was not in accordance either with the Berne Convention, the WCT and the Information Society Directive (under which rebroadcasting of a broadcast work – that is, retransmission by exactly  the same technical means – is clearly covered by the broader right of communication to the public).  Nevertheless, in both SGEA and TvCatchup, the essence of the substantive rulings – recognizing the applicability of the right of communication to the public – would not have differed if the Court had simply correctly stated, that new acts of communication had taken place. 

Unfortunately, the joint application of the defective “new public” and “specific technical means” theories did create substantive problems in Svensson (ECLI:EU:C:2014:762). The CJEU could have chosen the option of not considering the entire internet population as a monolithic public, which would have made it possible to find separate segments and niches to be regarded as “new”. It tried “to save both the Internet and copyright” through the introduction of a third – the “restricted access” – theory. Although, in Svensson, it was not completely clear yet whether restriction of access necessarily meant the application of technological protection measures, the subsequent judgments – including in particular the one adopted in GS Media (see bow) – have confirmed that it was the case.  The Court’s ruling in Svensson – according to which a work uploaded on the Internet without technological measures to restrict access to it may be freely used – could be interpreted in two different ways. First, that with such making available of a work, the right is exhausted and, second, that in such a case the rightholder is deemed to grant implied authorization for subsequent uses. The Court’s position appeared to correspond to the first option (in conflict with the international treaties and the Information Society Directive, Article 3(3) of the latter explicitly excluding such exhaustion). This has been then explicitly confirmed in BestWater (ECLI:EU:C:2014:2315) in which the CJEU – on the basis of the joint application of the three above-mentioned theories – found it to be in order that a competitor of the righholder in an audiovisual work created for advertising purposes had used it by embedding in its own website for the same purposes (although such a license between direct competitors could hardly be reasonably “implied”).     

In contrast, the GS Media (ECLI:EU:C:2016:644)  – Soulier (ECLI:EU:C:2016:878) tandem has created the chance that the CJEU still may rather use the implied license option (combined with the innocent infringement defense) allowing quite broad freedom for end-users to use works that are available online without technological restriction of access, without the “collateral damage” of exhaustion of the right of communication to the public.  However, for the realization of this chance, it is necessary to translate the kind of short-hand language used by the Court into “traditional” copyright terms. Where the Court stated, in the given context, that no acts of communication to the public has taken place, in fact, it only seems to mean (in view of the international and EU norms this is definitely supposed to be the case) that the persons involved are not liable; although such acts have taken place,  they have been authorized (through implied authorization) or, although the acts have not been authorized, the persons performing the acts do not have direct or constructive knowledge about the infringing nature thereof (that is, they are innocent infringers). 

In paragraphs 35 and 36 of Soulier, the CJEU has stated that making available through “prior, explicit and unreserved authorization” of works without technological protection “could be regarded” “in essence” as an implied license “having authorized the communication of those works to the general internet public”.  In the course of further evolution of the Court’s practice, it may – and logics would dictate that it should – be derived, on the basis of the a contrario principle (and, of course, of the exclusive nature of the right of communication to the public) that it would be impossible to speak about an implied license where rightholders make it clear on their websites that, although they do not apply any technological measures, nothing is farer away from their duly expressed intention  than giving authorization to use their works through other websites freely.

In such a case (in the absence of some applicable exception) normally only the innocent infringement defense might be used. GS Media contains rulings on the criteria of the use of such a defense. In the case of users “pursuing financial gains”, the Court has adopted the principle that such users– since they should check more carefully the relevant circumstances than ordinary end-users – are presumed to know if a work has been uploaded on the linked-in website without authorization. However – in view of the exclusive (in the CJEU’s terminology: “preventive”) nature of the right of communication to the public – the Court could hardly stop at this point. It would be difficult (read: illogical and against the generally accepted rules of interpretation of legal norms) to rule that such users are not supposed to check with equal circumspection whether or not the rightholders have really authorized or rather prohibited (through contractual terms or an unmistakable notice) the use of their works on other websites. 

Three remarks should be added to the reference in GS Media to users “pursuing financial gains”. First, in order to judge whether or not a user may fall in this category, it is justified to apply the broad concept used in the Information Society Directive: everybody should be covered who pursue “direct or indirect economic or commercial advantage” (emphasis added). Second, fortunately, it seems that the CJEU’s intention is not to revert to the (as minimum) ambiguous SCF judgment (ECLI:EU:C:2012:140; in particular para. 99) after the apparent clarification in Reha Training (ECLI:EU:C:2016:379; in particular para. 64). That is, the Court does not suggest that the users’ objectives to “pursue financial gains” may have a role from the viewpoint of whether or not an act of communication to the public takes place (it may only be relevant for such aspects as the calculation of remuneration or – as in GS Media – for the level of required diligence).  

The third remark is about the most substantive issue. Since the objective of pursuing direct or indirect economic or commercial advantage cannot be considered (and apparently is not considered by the CJEU anymore) a criterion of an act of communication to the public, a possible finding according to which, in the absence of such objective, there would be no liability would hardly be justified. The level of required circumvention may be lower for ordinary end-users; however, where – in the given cases under the given circumstances – they do know, or with reasonable (even a minimum) care and diligence they should know, that the use of a work is not authorized, or it is explicitly prohibited by the rightholder, they may hardly be regarded as innocent infringers. Not only where a work has been illegally uploaded or where a work is accessed through circumvention of technological measures, but also where such a knowledge is obtained in regard to a work made available without technical restriction of access but with contractual conditions and/or with an easily recognizable notice making it clear that no uses (or, at least, certain kinds of uses) are allowed without authorization. 

It may not be expected from a court to simply state that there has been an unfortunate error in its case law and now it corrects it. “Institutional pride” (which is usually and understandably is more developed in case of judicial bodies) may not allow this so easily – although such a brave step would deserve to be given a big hand.  Nevertheless, the applause is also due if corrections are made through a step-by-step evolution. It is hoped that, with the new elements of GS Media and Soulier, we are witnessing such evolution in the CJEU’s case law on the concept and right of communication (including online making available) to the public. 
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